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Summary 

‘The Coniinis\ion plainly has authority to ieconsider the balance it originally struck when 

ii irnposed h e  operating. insiallation, and maintenance (“OI&M”) sharing prohibition. Neither 

ihe tcxl of 272(h)( I ) nor thc Commission’s prior decisions constrain that authority in the least. 

The cnntentions of the long distance carriers in  their comments are quite simply wrong. 

Moicover, the iecord overwhelmingly demonstrates that the 01&M rule should he 

eliniinaied 25 :I matter of sound policy. Nothing offeicd by the loiig distance carriers undermines 

thc case for Iifling the rcbtricti~n. The rule serves no purpose and merely adds cost and impedes 

clficiciicy. First, evenis m c e  1997 have mooted whatever concerns may have existed about the 

BOCs‘ incentives 10 discriminate or misallocate costs The growth of competition across all 

scgnients of the iniii ket, changes in the price caps regime, and adoption of the CALLS plan have 

climin;ited such incentives by cnsuring that ininallocations can have no practical impact on rates 

for regulated servicch. Sccond. other puoveii and sufficient safeguards, already in place, also 

preclude opporiunities for improper cost allocation and discrimination and would facilitate their 

ready detection. Thus, the OI&M resti-iction i s  “overbroad” to address any possible remaining 

I /  coIlcerIl\ .- 

A t  thc u m e  time. the restriction imposes inefliciencies on and increases costs for the 

BOCs’ hroadband deployment, an already investment-intensive endeavor The obligaLion to 

coinply with thc Ol&M requirements, and thus to incur costs to duplicate pervonnel and services, 

burdens the BOCs’ ability to compete effectively with their more established cable and 

!J Notice of Proposed Rulemaking, Secrioti 272(b)(l)’s “Operute Independently” 
Rqirireinenr fi)r Srclton 272 Aflilicirt~s, WC Docket No. 03-228, FCC 03-272 at 12, Separate 
Statement of Cominis\ioiier Martin (re1 Nov 4, 2003) (“NPRM”). 
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iiitcrexchaiige company conipeiitora and runs directly couiiter IO the Commission’s expressed 

interest iii eiicouragiiig a robustly conipetitive broadband market. Indeed, Verizon has already 

incurred [BEGIN I’ROPRIIITAKY] 

a t i r ibu~~hle  io the Ol&M re~rrictioii and criimates that i t  could avoid $1 83 million over the next 

few yews if ihe OlXLM restrictioii werc el~minated.~’ 

[END PROPRIETARY] in costs 

For all these reasons. the Commis~ion \hould pi’omptly eliminate the OI&M restriction. 

Section 272(h)(l) Does Not Require lhe Ol&M Sharing Prohibition, and the 
Commission Plainly Has Authority To Eliminate That Restriction. 

I t  i s  beyond quehtion rhat the Coinmission inay revisit and eliminate the 01&M rule.” As 

I. 

ihc D C Circuit has held repeatedly, a n  agency I S  not permanently foreclosed from revisiting 

prioi- interpretations o f a  statute, the rule i s  simply that “in changing its course of policy, [the] 

agency I must I indicate that prior policie, arc being expressly changed and not casually ignored.” 

~ h O m d , \  R d i o  Co. L‘ FCC, 7 16 F.2d 921. 924 (D.C Cir. 1983). And, of course, the premise of 

this pIoccediiig i s  the Commission’s express recogiut~on that a change in its prior interpretation 

is warranted, 

l h e  long distance can’iers arguc [hat the Commission 1 s  foreclosed in this case from 

revisiting its pi-lor iiirerpretauon becau\e the OI&M rule is a statutory requirement -- rather than 

See Lciter from Dee May, Assistant Vice President, Federal Regulatory, Verizon, to 2’ 

Marlene H Dorich. Secrerary, FCC, CC Docker No. 96-149, at Attach. 4 (filed June 4,2003) 
(“June 4 2003 Ex Parte”); id. at Atiach. 3 at 6. 

I’ 

(D.C Cir. 2001) (arncnded by ASCENT v. FCC, 2001 U.S. App. Lexis 1499 (D.C Cir. Jan. 18, 
2001)), precludes the FCC from revisiting the 01&M rule here because i t  concluded i t  could not 
forbear from rhai rule I\ simply fallecious See Comments of AT&T Corp., Dec. 10, 2003, at 29- 
30 (“ATXcT Conin~cnts”). Notwithstanding AT&T’s artful quoting, the ASCENT holding 
addresses the merits of the paiticular statutory interpretation at issue in  that case and does not 
even suggest that the Commission is precluded from exercihing its authority to revisit rules and 
iefine its staiuiory ~iiterpretations. 

AT&T’x contention that the D.C. Circuii’s holding in ASCENT v. FCC, 235 F.3d 662 
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the discretionary policy judgment that i t  15 -~ and that no other interpretation is possible. Indeed, 

AT&T p e s  SO far as to argue that the Commi.\hion, by revisiiing its interpretation of section 

272(b)(l), I \  xcking to “circttrnvenl the limits on its author~ry” and “violate the Act.”“ But the 

long distance carriers’ theory IS simply wrong. As Commihsioner Abemathy has succinctly 

explained. 

There is litile doubt that the OI&M restriction falls into the category of rules that 
ate not “requireinenrs” of the \t;itute. When the Cornmission adopted the ban on 
\haling OIRrM rutictions, it acknowledged [hat - unlike some of the other 
safepiaids i t  wau adopting - this rule was not compelled by the text of section 
272 ” 

As a prcliininary matter. the Comini\sion need neve1 have adopted the 01&M restriction 

o r  t r y  othei distinct iequircrnent uiidci- section 272(b)(1) at all. In crafting section 272, 

Conge\ \  delibeiatcly chose specific requirement.\ to ensure operational independence. Congress 

could have imposed other requirements, such as the 0 1 & M  and joint ownership prohibitions, but 

i t  did not B y  conti’ast, i t  cxpiessly included those precise restrictions in the Act’a provisions 

concerning electionic puhli\hii~g S r c  47 U.S C ss 274(h)(7)(1)-(9). Section 272(b)(I)’s 

“operate indepeirdeiitly” language wab not a n  invitation for the Commission to make that 

Iudginciit mew Indeed, the Commi\siori prcviously has implerncnted “operate independcntly” 

without \uggcstiiig i t  required specific ohligat ions: 111 interpreting section 274(b), the 

Coinmission merely reiterated that  the affiliate “opcrate independently” I n  Its implementiiig 

i’ 

>I 

,See AT&T Comments at 30. 

Sre Meniorandum Opinion and Order. Petitio11 of Veriion,for Forbecrruncefrom /he 
l’rohihirioii o/ ShurifiR Operruirifi. l~urdlr/iioii,  cind Mrmreriuncr Fi4iiciion.c Under Srcrioiz 
.53.203((1J(2) of the Cofnini.t\-iofi’s Ru/e.\, CC Docket No. 96-149, FCC 03-271, Dissenting 
Srateinent of CominIssioiier Ahernathy at 9 (rei. Nov. 4, 2003) (“Forbearance Order”). 
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regulations in addition [o mectiiig the requirements Congress itemized. See 47 C.F.R. 9: 

64 702(c)(2) (eihaiiced services).“ 

Even if, however, hection 272(b)( I) rloc.~ impose distinct regulatory obligations above 

and beyond those i n  scctions 272(b)(2)-(5), I (  does not require the OI&M rule in  parricular. The 

long distance carriers contend that the Act does requite the OI&M rule because i t  precludes 

inregration cntirely For example, AT&T argues thar the OI&M rule IS required because 

Congress intentionally chose to enforce protections “that will necessarily lead to efficiency 

lo\\cs due to lack of inregration[.]” See AT&T Comments, at 1 I.’’ 

But  the Act ncither expressly noi’ implicitly precludes all integration or sharing between 

BOC\ and their section 272 affiliates. To the contrary, the Commission understood that 

Congress sought to pennil integra~ion, while \imultaneously guarding against the risk of 

discrimination and cross~subsidi~arion after a BOC initially obtains section 272 relief. As the 

Cominis\ioii fouiid, Congres recognized that i t  would be in the public interest to provide 

consumers with “the ability to purchase local, intraLATA, and interLATA telecommunications 

services, a\ well as wireless, information, and other services, from a single provider (i.e., ‘one- 

stop shopping’), and orher cidi.niiru,qc,.c of ierric (11 i ~ ~ w ~ r a / i o n .  - “[Tlhe purpose of the operate ,,% 

Further, section 272(b)( 1 )’\ goal of operational independence is advanced by application ~ 01 

of other, exi\tiiig Commi\sion rule\, such as the Commission’s cost allocation rules that are 
npplicnblc ourside of section 272. 47 C F.R. 

.SW (1l.w Comment, of MCI. Dec. 10. 2003, at 5 (“MCI Comments”) (arguing that :i 

~peimittiiig the hharing of OI&M servicch must be prohibited because that would permit the BOC 
:]rid 11s al’filiatc to achieve integrarion rhat would “avoid the need lor. . . handoffs and 
coordination”). 

32.27 

51 

/hc, No17-A~coir17ring Suj%gurir(l.s ofSec./ioizs 271 and 272 of rlzr Communicutions Act of1934, As 
Alrwlrled, 1 I FCC Rcd 21905, 21 91 I ‘J 7 (1996) (“Noiz-A(coi, , i~big Sujeguard.s Order”) 
(einph:i\ic added); . s tw  u l . ~  Third Ordei on Reconsideration, Imnplernerirution ofthe Non- 

First Report and Order and Further Notice of Proposed Rulemaking, Implemertrurion qf 
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indepciidently requiietiienr 15 

Nofi-A(c.ofrffrifif i  .Ctr/qiiord.s Krc,oii.siderrrriofi Ordcr at 22. While a complete ban on all 

inlegrarioii - -  incltidiiig all \hared serviccs - -  inight serve the interests of the long di.riunce 

< rrrrrrri by ai~if ic ia l ly  Imploving their competitive outlook, i t  would not serve consumers or the 

p~ihl ic iiilcresl in  rohuqt compelition. and 11 is  not req~iired by the Act. Indeed, the Commission 

specifically “dcclineld I to read the ‘opcrate independently’ requirement to impose a prohibition 

on all \haicd seiwiccsl .I” N o ~ 7 - A c c o 1 ~ ~ 1 1 i n g  Safeguards Order at 21 986 71 168, and found that the 

srructui’c of seclion 272 specifically “suggesl[5] that Congress envisioiied the sharing’’ of services 

betwceii the BOCs and their section 272 affiliates. Nori-Accoutirrng Scrfe,qiuwds Recotisiderurion 

Order a t  I63 I3 y1 18. If Congress had j i o r  intended BOCs and their section 272 affiliates to share 

\cr\’ices. i t  ccrrainly would have had no i’eason to enact section 272(c), which hars the BOCs 

fluin discriniinating herweeii their alliliatcs and othcr carriers with respect IO the services the 

not IO separate local and long-distance operations, per se.” 

BOCS provide 

Nor i s  thcre any inerit to the long distance carriers’ argument that section 272(b)(l)’s 

“opeixe independently” rcquiiement .spec i f i d ! \ .  rcquired a ban on the sharing of 01&M 

\ervices Thcir focus on rhc use of the word “operale” in both rhe statutory provision and the 

cniegory of services isSue IS iiierc \anantic game play. See AT&T Comments, at 12; MCI 

Comment\, a i  2-5 Catriers can “opciate” indepcndenily even if they share employees that 

pcrfoim OJ&M hervicec - -  e\pecially (Ihough not excluively) where, as here, they own and 

opctare iiidepetideiir swilches If it were orhci-wise, many Ielecornmunications carriers would be 

A(.c.ou~i/irig Str/cguarr/.v of Sec/ioii.y 271 mid 272 of the Cofizmirnication.r Ac/ of 1934, As 
,\mw/d. 14 FCC Rcd 16299, 163 13 1 18 (1999) (“Nofi-Accoifriring Safeguards Reconsiderarim 
Order”) (noring that inlegration of the serviccs betweeii BOCs and rheir section 272 affiliates can 
]>ro\ ide “ccoiiomic hciiefiis to consiiniers ’.). 

5 



suiprised to leain rhar they are not “operating” independently because they do not own all their 

own fii~ililics and/or outsource o r  \hare some 01&M services. CLECs, for example -- including 

thosc operarcd by AT&T and MCI ~- presumably helieve they operate independently despite 

being ~ , h o / l y  dependent upon unbundled network elements and the incumbent’s performance of 

maintenance a n d  othet hervice: m:iiiy cimploy nothing more than marketing personnel, yet 

clearly “operate iiitlcpeiidently” from the incumbent. Similarly, long distance re\ellers operate 

independcntly despite being dependent on the facilities and services of otherb. Certainly, then, a 

section 272 affiliare certainly may \hale i t \  services with a BOC and still operate independently. 

And the Commission already has rejected the long distance carriers’ contention that 

\ectioii 274 of the Act requiics the adoption of the 01&M prohibition under section 272. See 

AT&T Comnienth, at 12-1 3, n .  8,  MCI Commenls, at 3. The Commission concluded that 

“\trucIuraI differcnccs in the I W O  section\ indicare that the term ‘operate independently’ in 

sec~ion 272(b)(l) ‘should 1 1 0 1  be interpi.e~ed to impose the same obligations’ as the enumerated 

requirenlcnt\ in s x ~ i o n s  274(b)( 1)-(9).” NowAccoutil ing Sufegiiard.? Reronaiderrrrion Order at 

163 1 1 - I2  (11 16. Since inany 01‘ the enuineratcd requirements in  section 274(b) overlap with those 

mumcrated 111 \cction 272(b)(2)-(5), the Commiss~on found that interpreting section 272(b)( 1) to 

requii-e all the piotccrioiis in section 274(b) would render the rcst of section 272(b) a nullity. Id. 

Fiiiiher, if s e c t i ~ i i  274(b) is ie levant at iill. 11 shows !hat where Congress intended to prohibit 

\haling of OI&M sci~vices, i t  was qirire capable of saying so directly. 

As thc Commi\sioii found, even if the operate independently requirement had to be 

implemented Ihrough 5pecific prolections, i t  clearly “compellled] . . . Ino] particular set of 

I e~Iriciinii\.” N o ~ i - A c (  O U I Z ! / I / ~  ,Sq‘eg/u~d\ Re( o/i.sidero/mz Order at 163 10 ¶ 14. The 

Coiiimi\sion~s tleci\ioii to adopt thc OIKrM nile was, in Commissioner Abemathy’s words, “a 
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policy judginenl” lhat an outi.ight prohibition on sharing iheae services would best serve the 

cnreful b;il:iiicc Congrcss .;ought to acliicve in  \cction 272 between permitting the economic\ of 

~nlcgi’ation and \afeguarding againsl discrimination and cost misallocation. See Forbearance 

Order. Dissenting Statement of Commissioiier Abernathy; Non-Accouniiq Sufrglrards Order at 

2 1984 (I[ 163. As we show helow, and as ihe record in lhis proceeding amply demonstrates, 

refulatory and coinpetitivc develolmenta siiicc the rule’s adoption, as well as the magnitude of 

thc coinpctirive hurdeiis the rule has iiriposed i n  praciice, warrant a different outcome today. The 

Commission has “uidc latitude” to change its policies to respond to “(t]echnological, 

commercial, and socieial aspects of the industry[,]” Conimrrieefir Efecrive Cellular Rules v. 

FCC. 53 F 3d 1309, I3 I7 (D.C. Cir. 1995) (citations omitted), Hcirrnzglon v. Chao, 280 F.3d 50, 

59 ( 1 ”  Cir. 2002) (“Ialgeiicie\ , . hnvc leeway to change thelr interpretations of laws.”). Indeed, 

the Cominlssioil has rcgularly rcvisitetl separation requirements siinilar to the OI&M restriction 

to tleterrninc wliethei its initial analysis of the competing costs aiid benefits still holds, and it haa 

rcpeatedly eliminated  it^ earlier restr~c~ions 

11. 

I t  can and should do so here. 

The Record Shows That  the OI&M Restriction Serves No Purpose. 

The Ol&M rcsttiction is uiinecessuy given competitive developments, the elimination of 

any tncc~i[ives tu nii\allocate cuht\, and the prcsence of othcr more effective and less costly 

safegiiards. AT&T, MCI, and Sprint have failed to come to grips with these changed 

circum~taiice\, but i t  i s  plain to d l  hul  thein that the world today is nor just as 11 was in  1996. 

”’ In the Con~pureu /nqr/w~e.s, for cx;iinple. the Comniission remarked that i t  would 
“recxatnine the public interest rarnil’ications aiid regulatory implications” of structural separation 
if i[ ieceivcd evidence of serious inefficiencies. Final Decision, Amerzdmenenr of Seclion 64.702 of 
/he Comn7issrorz’s Rule., ond Kejiu/orio/r.s, 77 F.C.C 2d 384, 422 ( I  980) (“Computer If ’); see also 
Rcpori and Ordei-, Amendmen/ of Scc/roii.\ 64 702 of /he Commrssion’s Rules and Regulations, 
I04 F.C.C.2d 958. 964-965, ‘1141 3-6 ( I  986) (‘*C~mp/d/er l lf’) .  

7 



Thu\. iheir arguineiita that other protcctions would not suffice are nothing more than self-serving 

speculation 

A. lmportant Changes Since Adoplion of the OI&M Rule Have Eliminaled Any 
Incentives tn Discriminate or Misallncate Costs. 

Both the marketplace and the Conimi\\ion’s rules have changed in critical respects since 

thc Coininiwon adopted the OI&M restriction, and those changes - together with the heavy 

costs o f  the Iesli iction discuoed iii Part 111, below - mandate elimination of the rule. The long 

distance caii.ierb claim that thcre are “no changed circumstai~ces” that justify reconsideration of 

the icsiriction.”” But that defies beliei: to begin with, both intra- and intermodal competition 

h a w  developed since 1996 to the exient iliat the services of wirelebs carriers, Voice over Internet 

Protocol (VolP) and cable teleplioiiy providers, facilities-based CLECa, and competitive access 

providery piewit active a n d  xrious local service competition. The BOCs have experienced a 

dccliiie in dcmaiid for their local exchange and cxchange accew \ervices that would make i t  not 

only impossible. bur also conipetitivcly iimtional, for them IO misallocate additional cost, to 

thme services ~ 

I I /  

I(i’ 

Dec IO, 2003, at 2 (“Sprint Comments”) 

u’ 
C o ~ ~ p c / i / i o n  S/U/U,Y us of Decc>mhc,r 31. 2002 at Table 1 (June 2003) (ILEC end-user switched 
a c c e s  lines h a w  declined from a peak of 181.3 million in 1999 to 162.7 milllon in 2002); S. 
Flanncry. el ul.. Moigan Staiilcy, 200.7 Trwd  Trcdier. Caruulrres o f  Wur at 19 (Aug. 19, 2003) 
(BcllSouth, SBC and Vcrizon saw access MOUs decline 8 percent and 7.8 percent in the first and 
second qtiariers of 2003, respectively.), FCC, S/u~ i .~ ic . r  ofCo,nmi~/lieu/ion.s Common Carriers 
(re1 Nov 10, 2003) at Table 2.6 (200212003 Preliminary ed.) (reporting 459 billion local calls in 
1-002). FCC, Sltrri.c.rrc s oj Co/ii/iii//zic.u/it,n.v Cominon Currier.v at Table 2.6 (2001/2002 ed.) 
(icporting 515 billion local calls i n  2001, from 2001 ro 2002, total local calls declined nearly 11 
Ipercent) 

See MCI Conrments, at 6; AT&T Comments, at 24; Comments of Sprint Corporation, 

See, e.8 , Industry Analysis & Technology Divi5ion, WCB, FCC, Telephone 
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Indccd. the BOCs increasingly face serious thi.eats from wireless carriers and cable 

tclephony, including cable companies that now have tolled out VolP. As Chairman Powell has 

observcd. “much ol the mosi \ignificaiit conipetition in voice . . . has come from wireless phone 

service 

\c~i-cI i i ic minutes,”/ a trend lhat 15 expected only to acceleiate.” Lehmaii Brothers estimates that 

8 iniillioii housrholds have witele\\ phones hut no landlines, and that 25 million more households 

arc c;indidates for giving u p  wirelinc coniiecLions IIi By 2006, a Yankee Group study predicts, 

U S.  iiiobile stibscribci-s wil l  Increase by SO percent and will “dominate personal calling and 

Annlysts have e5tirnated Ihat wireless traffic has displaced 30 percent of total 

Coniperrrion I.\sires 111 lhe Telec o f ~ i 1 ~ ~ i i i i i ~ f i I i 0 7 z ~  /7zdusrt?’: Hearings Before the Senure I ?I - 

Conzm. l ~ n  Comri<,rc,e. Scienc is, uiid Trcr,i.cporrarion, 108th Coiig. (2003) (prepared statement of 
Michacl K Powell. Chairman. FCC). .Set d s o  Mcmorandum Opinion and Order, Application by 
.CHC Co/7imir/iicritiori.~ Inc.., Nevodn Bell Tel. Co., and Soirthwe.trern Bell Coinmnnicutiun.r 
J’eriYc rs, Inc.,Jor Airrhoriruri(~~i IO Provide In-Region. IiirerLATA Services in Nevada, 18 FCC 
Rcd 7 196. 7204 ‘I( I5 (2003) (findmg that hroadhand PCS “represents an actual commercial 
alternalivc to l a  BOCl for residential telephone exchange scrvices.”). 

S c r  FCC Reporra Wirele.ss Suh Growth i.s Leveling, Mobile is on Ri.w, Communications I ?I - 

Daily. Vol. 23, Issue 124 (June 27. 2003). 

M/ 

rhe .yhOW. . . Aguin, InvesLext Rpt No 7397790, at 7 (May 20, 2003) (“For the next year we 
are looking f’or I wircless] minute-uuge growth of 16% per user, and 26% overall as more 
cusloincrs arc added and more telecom iiiiiiutes are migrated to wireless.”); 3G Rollouts Inch 
,4/ong, Bin1 Kogtrii Rr.vccirch f n d j c o / e ~  Wirelt,.s.s Mifiurr,T Roaring Aheud, Sel IO Dominare 
Telecwm L(lnd.\c.cipe by 2005, BUY. Wire (Apr. 27, 2001) (landline minutes growing in “low 
singlc digits”), . ~ee  cil.so Phil Cusick et a1 , Bcar, Steams & Co., Inc., WireIess Services - 
Sruri~hing,fior rhe Curcily,st.c, l i ivestext Rpt. No 7393872, at *31 (May 13, 2003) (expecring 
“increasing iniiiute usage as the wireline-wireless cannibalization continues.”). 

ui 

News Serv (Sepr. 24, 2003). Lchirian Brothers further estimates that wirelesh accounted for 30 
pcrccnt of total telecom sector revenue in 2002, up from S percent in 1996. See FCC Reports 
W/rc/ecs Sirh Gmwrh 1.7 Levc/fng, Mohfle f.\ on R i w ,  Coinmunicatlons Daily, vol. 23, Issue 124 
(June 27.2003) Merrill Lynch reports that between 1997 and 2002, wireless revenue has grown 
by IS4 percciit and predicts thar  this trend will continue and result In a decline in wireline 
remiues of 14 percent by 2002 to 2005 Merrill Lynch, Telecom Services, Unravel iq  Reve~~ues,  
7elct ~ ~ f i i f f z i ~ j f ~ c , [ / r i ( ~ / z . s ,  at 3 (Nov. 20, 2003). 

Phil Cusick 01 id., Bear, Stearns Kr Co., Inc., Industiy Report, Non-Public Operurors Sreal 

Christinc Nuaum, Upclcrre: Americans Ciir Their Wires, Threntening Carriers, DOW Jones 
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\cverely cannibalize laiidliiie minutes of use.”lh/ And investment analysts uniformly agree that 

VoIP \crviceh. which cable opciators iiic aggressively deploying throughout the country,” wIll 

incicasingly crode the B O G ’  business. AOL Time Warner announced only recently that i i  had 

ruched a deal under which i t  would provide VoIP service on a nurimwide basis and he in “most, 

i f  not all, of its markers” by the end of 2004;a’ all oiher major cable companies similarly have 

now iiilroduced coniniercial VolP service or have trials in  process.” Cable companies’ rollout 

l_hi 

VO/JiiJlC.Y. Creui i f i~  Strong Growth in  [he Wireless Murket, Reports Yunkee Group (Sept. 16, 
2002). LECs ai’e also losing ii-affic as a result of the growth of e-mail and instant messaging 
scrvices. It I\ estiinaied that consuniei-< in the United States are sending approximately 3.2 
billion e- inai l  niessages and appIoximately 1 billion instant messages per day. See T. Shinkle, 
Trwiejiw (1  N ~ M ,  Look ul E - m d  Mui7aLyernerz/, Computer Technology Rev., at 48 (June 2001); See 
R Gann, FUO 7ukirzg Iri.vrunr Me.s.w~irzg Sof/wure. Internet Magazine, at 140 (Jan. I ,  2001). 

See Alan Breznick, Mujor MSOs Prqxire,fi)r Full-Scale Rollouts of VolP Service: u/ 
Conic~uc/ urzd Cox Slti/ i  i n r o  Launch Mode. Joinbig Time Wunier und Cublevision, Cable 
Datacom News (Nov. 2003). rrvurluble u i  http://www voip-news.com/m~o.html (noting that Time 
W;irncr Cable, Cablevision Sysiems. Cox Communications and Comcast Corp., as well as many 
\inall cable opcl-ators, have all either already iiiiroduccd commercial voice-over-IP services or 
are lauiiching “soft” niarkci rollouts 0 1  large marker trials); Cox Digital Telephone, Do we need 
ufioilier locul  phone . w r w e  provider:). ubtriluble a/ htip://www.cox.com/telephone/Frequently 
820Asked‘;%2OQuestioii~.asp (Over 350.000 customers have already swliched to Cox’s 
telephony service.) Cable companies, of coursc, are not the only providers offering V o P  
scrvice. For exainple, Voiiage - a provider of exclusively VolP services -provides service to 
cu\tomer\ throughout the country. Press Release, Voiiage, Vorzuge Compleres I00 Million Culls 
Over 115 SIP Ncrk’ork (Dec. 10,  2003) 

u/ 
Times (Dec 9. 2003), ,tee O / S O  Glenii Britt, Chairman & CEO, Time Warner Cable, Presentation 
at U B S  Wurhirx Medtn Cor7/i~rriic~ (Dec. 1 I ,  2003) (presenting nationwide VolP plan and 
clem ibing VolP as “the next big business opportunity”). 

I’,i 

Cablevision has deployed cahle telephony service throughout its New York and New Jersey 
\ cwIce  area ,TW David P Willis, Cuble Culling, Aabury Park Press (Nov. 23,2003) UVUilUble Of 
http://www.:ipp.com/;ipp/siory/0,2 1625,859803,00 html (Cablevision Systems now offers voice- 
ovcr-lP scrvices in New Jersey, New York, and Coiinecticut); see ulso Tom Rutledge, President 
Cablc and Communication, Cablevision, Picsentaiion a t  UBS Warburg Media Coqferefzce (Dec. 
I 1 .  2003) (presen~ing the company’s rollout of VoIP in  the New York area). 

News Rclcase, Yankcc Group, Cori.riimers Aburidou Lniidliizes arid I m r e u . ~  Mobile Call 

Matt Richtel, Tune Wuriier to  (/\e Cuble Li i i r .~  IO Add Phom l o  hreriier Service, N.Y. 

Sre Richtel, N Y.  Timch (Dec. 9, 2003); Breznick, Cable Datacom News (Nov. 2003). 

I O  

http://www
http://www.:ipp.com/;ipp/siory/0,2


01 thece \erviccs ha \  been dcscribed a h  “the largest risk to Bell fundamentals over the next 5 

years,” with analysts rioting that “the impact on margins is Increasingly evident today.”20’ 

Goldman Sachs, foi example, predicts that VolP providers are likely to capture 20 percent to 30 

pci-cent of the rcsidential voice market. “with scrious \hare gains by 2005.’@ Meanwhile, BOCs 

also are losing exchange acccss bii5iiicss due to competition from competitive access 

providers =’ 
.AIlhough thc Coinmission certainly was expecting that coinpetition would flourish wlieii 

i t  adoptcd the 0 1 & M  rule in  1996. i t  could not havc foreseen the vigorous nature of the intra- and 

interinodnl coinpe~iiion that has developed since then. In  such a competitive market, Verizon 

and the other BOC\ would be looli5h lo  niisallocate cost\ in an effort to raise prices -either to 

thc local or the Ioiig distance cervices thcy offer. Rather, such intense competition imposes an 

exircincly effective control over pi ices and ensures that no incentives for cost misallocation 

John Hodulik, LJBS Iiives~meni Reseaich, Cahlr Telephony Comperirion: Who Ge1.y fl? at 
1 (Aug 7,2003). 

a/ Fi;ink Goverii;ili et ai., Goldman Sachs, Telrcom Services, Brocrdbartd-/hepie i s  
g r o ~ v u g ,  rlie rclt.o slice i.sn’1, at 2 (Dec. 10, 2003). 

,See. e.#. .  New Paradigm Resources Group, Inc.. CLEC Report 2003 at Ch. 3 - Table 8 221 

(17th cd. 2003) (reporling that CLECs had  $13 billion i n  revenue from switched local service 
and S9.9 billion in rcvcnuc from dcdicatcd acccs\ and piivate line in 2002); Industry Analysis & 
Tcchnology Division. WCB. FCC, Tclcco,n/iiu/ric~~r~(~fi,s lnd/rs/nJ Revenues 2001 at Tables 5 & 6 
(rcl. Mar 20, 2003) (In 2001, CLECs had $4.4 billion in revenue from providlng switched local 
service and $4.9 billion in  revenue from local private line and special access qervices.); see al.70 
Industry Analysis & Technology Division, WCB, FCC, Teleplio17e Competition: Staius as of‘ 
Dtwntber  31. 2002 at Table I (June 2003) (As of yeai-end 2002, CLECs had garnered 13.2 
percent of all witched access lines nalionwide.). 
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exist ?(i Indccd, i n  response 10 thcsc developments, the ILECs have engaged in serious cost- 

crilting m e a ~ u i e < .  including icceiit r i i a p  rcduciioiis in their numbers of employees.24’ 

Several yeats of price cap iegulation have also eliminated incentives for cost 

n i i~a l loca t ion .~ ’  Price caps sever the link between carriers’ costs and regulated rates, and 

rhereby eliniinatc the opportunity to recover COTIS or losses from a n y  remaining “monopoly” 

cutomers.’” A \  econoinists have concluded. “breaking [the] link between costs and prices” 

piovides “supciior iricentive proper~ieh.”~’ Price caps givc BOCs an incentive to be cost 

el‘licicnt and r/i/nirnr:c,, not inflate, cohh ?x’ AT&T’s claim to the contrary is unpersuasive. Not 

A h  noted i n  Verizon’n opening cominents, the Act’s various non-discrimination 
salcgu;iids also would makc i r  competitively self-defeating for B BOC to overcharge or 
uiidetcharge i t s  affiliate for OI&M services: if i t  overcharged the affiliate, no other competitor 
would take the BOC’s expcnsive OI&M service, and the BOC’s affiliate would be disadvantaged 
by higher operaling costs for its long disiance service’;, if it /inderchargrd. all competitors would 
have that advanrage and the BOC’\ local company would bear the burden of subsidizing nll its 
compeu tors. 

3 1  

acccpted an early ret ircincnr offer. .See Vorr:on Atifminces EsIiniukd Charge.\ und Oqoiug  
Soi?iigs From Vo/u~irun/ Sepururion P/nri (Dec. 9, 2003), avarlnhle U I  

http.l/iiivestor.verizon coilnews/ VZ/2003- 1 2-09-X603687.html. 

~ While ATKrT suggests that ifpiicc caps standing alone were sufficient, Congress would 
not h a t e  itnpowd the {eparate al’filiaie rcquircmcnt at all. this begs the question: the incentives 
produced by prlce caps do 1ior srand ;ilone, but are in  uddirion to the forces of competition. 

31 

regulalion because they eliminate the iiicenrive of regulated firnms to engage in predation or 
othcrwi\e cro\\-subsidize competitive \ervicch) 

11’ 

Vciiaon. for example. reported jus t  last month tha t  more than 21,000 of its employees 

25’ 

Scc Taidiff Decl yI 24 (explaining that price caps are an improvement over traditional 

Dennis L. Weisman. I,\ There ‘Hope’  for Puce Cup Regularion?, Information Economlcn 
and Policy, Scpt 2002, at 354 

3 See W. Kip Viscusi, John M. Vernon, and Joseph E. Harrington, Jr., Economics qf 
Re#/dorioil ondAnri/rusr. Sec orzd Edi/ion, (Cambridge, MA: The MIT Press, 1995), at 386, see 
dco Robert Crandall and Leoiiaid Waverman. Tulk 1,s Chenp. The Promise r ~ f R e p l a i o y  Reform 



\urpri\iiigly. AT&T can cite \upport only from years hcjore price caps were widely substituted 

Cor traditioiial cos\-plu,. late ha5eiraie of return regulation at the state and federal levels. See 

AT&T Comment\, at 23-24. 

Indeed, when i t  adopted the OI&M restriction, the Commission itself acknowledged that 

a carrici could have ail incentive 10 iniisallocate costs only i f  i t  were Subject to rate of return 

icgulation, a price caps htructurc with sharing, o r a  price caps scheme that adjust!, the x-factor 

pel-iodically hased on changes in intlustry productivity, or if’the revenues it IS allowed to recover 

arc h a d  on cost?, recorded in i egu1;ited books of account. See Norz-Accounling Sufefiiiurdds 

Order at 2191 1-12 ’j[ IO. But such conditions have largely been eliminated for the BOCs in 

alnio\i all jurisdiciiow - il significant change that the long dimnce carriers ignore. Moreover, 

since rlie OlXrM rule  as adopted, the Commission eliminated sharing from price caps and 

ntlopted the CALLS plan, which l i n k \  the x-laclor exclusively lo the consumer price index, and 

elid\ the need 101 a cosi-supported SLC AT&T’s asvxtioii that expiration of CALLS could 

rc\’er\e thohe i i iceiitives, \ec ATXrT Comments. at 25, is absurd. The BOCs have pursued 

elimination oTco\t-hased regulation and a tiansition to market-based rates. 

B. Existing Hegulatioiis Prevent Any Possible Cost Misallacation and 
Discrimination. 

Several year5 of experience w’ith section 272 requirements demonstrate that safeguards 

tiihei {hail the Ol&M rule are inore rlian adequate IO prevent any remaining possibility that the 

BOCs wo~ild 5cek to engage IIJ cos1 niisalloca~ion or discrimination. That experience disproves 

ihc long dislance carriers’ coiiteiition that the OI&M rule must be preserved because it I S  the only 

iegulatory aarcguard against d~scriniination and cost misallocation. See AT&T Comments, at 

117 h i ~ r / h  A / ? i ~ i k c r / ?  T<,/cY ~ I I ~ I ~ I L / L / I I ~  o/;otz,\ at 108- I09 (1 995) (finding thal ‘‘1 price cap] regulation 
piovides the correct incentive\ for cost rniniinization”) 
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22-23: MCI Commcnts, at 4-7: Sprint Commenrs, at 2-3. Nor IS there any merit to the long 

di\taiice can.iers' claim that the OI&M rule i s  the only coq-efficient safeguard. Although the 

Coinnii\\ion prcviously prcdicred that sharing of services would require burdensome and costly 

icgulalion and inoni~oring of' BOC a u i v i i i e b ,  .see Non-Accoiirz/ing Sufeguurd.dS Order at  21984 

11 163 (citing BOC Siptrrtrrrom Ordcr), \uch regulation has in fact been proven to be far less 

inii'usive and costly than the OI&M rejtriction The long distance carriers merely speculate 

uhen thcy assei'l that iI'the Ol&M restriction werc eliminated, the Coinrnirsion would have to 

devote con\iderably iiiorc re\ouices to nionitoring the sharing of rhese services between BOCs 

and their section 272 affiliates. .See ATKrT Commcnts. at 26-27; MCI Comments, at 6-7. The 

only {upport the long diStaiicc carriers can cite are the Commission's statements in 1997 in the 

Norr-A( c ouiz//itg SujeRucrrd.c Order Those siwmenrs were made in a vacuum, before the 

Comnii\sioii had significaiit expeiicnce monitoring such sharing of services. 

Indeed. there is no suhstanrive differencc between the safeguards that, in absence of the 

OI&M rcstricrioii, ~ o ~ i l d  be required to iiioiiitor the sharing of those services and the safeguards 

that already govern aclininistrutive service BOCs share with their section 272 affiliates. The long 

distance carricl-s fail to acknowledge the comprehensive reach of these regulations. The affiliate 

tiaiis;ictio~i i t i lea would requirc any OlXrM transactions between BOCs and their section 272 

affiltatea to he cond~ictcd on ail arm's-lcngrh basis, i-cduced to writing, and made available for 

public in\pection. ,See 47 U.S.C. 8 272(b)(5). Section 272 affiliares would conrinue to be 

requrcd 10 inaintain scparate books nnd he huhject to iiudits. Id .  $0 272(b)(2), 272(d). And the 

long disiancc catmers are wwng in claiming that the Commission haa not ful ly  employed its 

;iuditing powerc. .we AT&T Coiiimeiits, at 27: MCl Commcnts, at 7. The Commirrion conduct5 

hicnnial :iudits of both Ihe BOCs' cost allocation manuals as well as their compliance with 

14 



aeclion 272 Verizon has alrcady undergone two hecrion 272 audits undei- increasingly stringent 

procedures, and both denioiistratcd Verizon’s material compliance with the applicable 

1 egulalloI1s.- 9 1  

The long distance carriers’ claims (hat competition would be impaired if sharing of 

OI&M \crvices were permitted therefore are entirely ini>placed.iO’ See AT&T Comments, at 28- 

29. MCI Cornnieiita. at 7. Indeed, as the Co~nrnissio~i’s experience eliminating similar 

regulation.; in oilier inarkcts ha\ de i i ionr~ra~cd ,  competition will undoubtedly continue to flouri5h 

in thc local inid long tlisiance niarkcrs if the OlBLM re\triction is eliminated, and in the 

hro;idhaiid ina i  ket, where cahle conipanie\ and [he long distance carrierb are dominant, 

coinpe[iiion thould he pcrmirred 10 dcvelop further aiid more freely. In the intraLATA toll 

iiiarkct. iiiterLATA corridor market. iiifoi niation seivices market, customer premises equipment 

markct. and inside wiring niaiiitciiance services market, the BOCs have competed for years on an 

inkgrated baais ;md ale allowcd to ahare OI&M services. Contrary to the long distance carriers’ 

claiina. coiiipetilion has not sufleicd Prices have fallen and output has iiicreased - an outcome 

oppo\itc of whal would be expeaed if BOCs were cxercising market power. In fact, the BOCs 

S r c  Coninients of the Vcriron Telephone and Long Distance Companies, Dec. 10, 2003, 2 1  

at I2 n 16 (“Verizon Comments”). Likewise, AT&T and MCI fail to acknowledge the host of 
additional rule5 rhar the BOCs would be aubjeci 10 in the absence of the Ol&M restriction, 
iricl~idiiig the requirement of section 201 thaL the BOCs offer just and reasonable rates, the 
xctioii 202 pioliibitioii on discrimination, aiid the requirements of sections 2.51 and 272 that 
BOCs make lheir networks and \ervice\ available to competitors at reasonable rates. See 47 
U.S.C $S; 201, 202, 251(c), 272(c). 272(c). 

cni 
~ The loiig dihlance carrier,’ wgges~ion [hat Congress itself recognized that the OI&M 
rcs~~ict ion is “crilical i n  preventing discrimination and cost misallocation,” AT&T Comments, at 
22, is couiitcrfactual. Had Congrehs thought the protection “critical,” i t  would have specifically 
required 11, a \  I I  did in section 274 In\tead, Coiigrcss relied on a iiondiscriminarion requirement 
111 \ecIioii 272(c) lhal prohibi~s BOCa from discriminating between their section 272 affiliates 
3iid othei- coinpaiiiec in the pi’ovision of services See 27 U S.C. $8 272(c)(l), 272(e). 
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combined have lcss than 40 perccnt 0 1  the nationwide inrraLATA loll market for residential 

d i i w t  dial ininutes. dcspire having \tarted with I00 pcrcent of this market.l” The BOCs have an 

cvcn smaller share - approximately 1.5 percent - -  of the of the markets for voice messaging,- 

CPE. and inside uiring, ~ e c  Tardiff Decl. ¶ 10, and a \ t i l l  smaller share of the information 

services ~nai -ke t .~’  In each of thesc inarkcts, the non5tructural safcguards that would apply if the 

OlXrM restriction were climinalcd hme proven to he more than adcquate to prevent 

di\crimination and facilitate compctition 

121 

The long distancc carriers do no1 risk discrimination i n  any event, because they do not 

dcpcnd on BOC facilities ;md ser\Jices. AT&T, MCI, and Sprint, the largest long distance 

carricrs. own switches that they use for both local and long distance services, and they are not 

subject to any “bottleneck” that mighi once have exiqted in this market.%’ They of course are 

fice to  share OIBM services between ~hcir  affiliates and profit from the significant efficiencies 

that \tic11 shoiing offer,. Their argiinieiit\ that the BOCs would thus be the only compet~lors that 

li’ 

Di,\/cuit c Tr/ec~oinm~initation.r fiidid.\/ns at Table 14 (May 2003); .see d r o  Tardiff Decl. 

- After rebie&ing the st ibsta i i~ ia l  rccord i n  a proceeding concerning voice messaging 
scivice<. rhe Mai yland Public Scrvice Commission staff coi~cluded tha t  “Verizon cannot have 
markcr power i n  voiccinail \ervices.” Brief of Maryland Pub. Sew. Comm’n at 6, Complninz rtf 
C/o.\eCo// Anwrictr I n ( .  11. Vcriro17 M o n l m d  Inc , Case No. 8927 (Md. Pub. Serv. Comm’n Sept. 
26, 2003). 

Sce Industry Analysis & Technology Division. WCB, FCC, Sfaii.ctic.c qfthe Long 
8-1 1. 

I?‘ 

~ 1% 

Planet (Ju ly  3 1, 2003), available at http://www.i\p-planet.coin/research/rankings/2003/usa_ 
insight ~ q22003.html (The BOCs have 5.9 million dial-up hubhcribers combined, out of over 51 
million dial-up \ubscribers iin~ionwide. for a market share of 11.4% market ,hare.). 

41 

Uh/igci i / t~i .s  of Ino/mhenf Loco/ Exchange Currier.r); 96-98 (Irnplemeniatior~ qf the Local 
Coinpc,ti/ioiz Pro~i.\ioi~.s in /he Tdec oini i i i i i i ic ’oi ioi i .~  Acr of 1996); 98-147 Deplo\,rnent of Wireline 
.Srri,/c.c>.c Qffcuri7fi A d ~ ~ i n w d  Tcdrc ~ ~ i 7 i i i / i / / i i t , ~ / z ~ ~ ~ i 7 . s  Ccipuhilih,) (filed Apr. 12, 2002). 11-1 (“UNE 
Facr Repon”). 

See, r R.. A Goldman,  TO^, U.J ISP .Suhscrrher,\: First Quarrer 2001 Anulysis, ISP- 

U N E  F0c.t Repor/ 2002. CC Docker No.r. 01-338 (Review ofihr Section 2.51 Unbuizdlbzg. 
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coultl h a r e  such SCI vices between local and long distance affiliates are therefore simply wrong 

Sec AT&T Corninents. at 22-23; MCI Coniinents. at4-5.  Far from bemg potentla1 victims of 

diaci.iininalion. the long distance cari iers merely seek to maintain lhis burdensome restriction on 

rhe BOCs for their own beneflt 

111. The Lung Distance Carriers Do Nnt Seriously Dispute That  the OI&M Restriction 
Seriously Hampers Ihe BOCs’ Ability Tn Provide Broadband Services. 

Thc long distance carrier\ fail to grapple at all with one key harm to the public interest 

impowl by the 01&M iwtiiction: the imposition of duplicative costs and serious inefficiencies 

iii the piovisioii of hi-oadband services, which impede investmcnt and unfairly burden the BOCs 

as coinp;ired to their inore establi\hcd bi.oadband competitors. BOCs are relative newcomers to 

the robustly coinpelitivc broadband iniarket, with only limited market share.15/ Cable companies 

doininate the mass market segment of the broadband market,%’ and the large long distance 

See. e.g., Reporl and Ordct and Order on Reii~and and Further Notice of Proposed 111  

Rulcinakiiig, Review, of Sec rioiz 251 0hlrgcit iori .s  of I r i c w d x i i r  Local Exckange Carriers, CC 
Dockel Nos. 01-338. 96-98, 98-147, FCC 03-36 ¶ 2 9 3  (rel. Aug. 21,2003) (“Triennia! Review, 
Order”): USTA I>_ FCC. 290 F 3d 415.428-29 (D.C Cir. 2002j, cert denied 123 S.Ct. 1571 
(2003); Inclrrir!. Coiicenirrig /lie Doploj i i ieii /  o/“Adumrrd Telecommuniccltions Capability /o All 
,4irreric~oiis 111 u Reri\oiinhlc oird Timel~.  Fdi;i ir i ,  mid Po.c.\sihle S/eps l o  Accelerare Such 
Dep/o!.i7ieiu Pirr,sirriri/ r o  Sec.rior7 706 of /hr Teleconin~ir t i i tu /~~~ri~~ Acz of1996, 14 FCC Rcd 2398, 
2404 y 12 ( 1  999) 

Ib’ 

high spccd market. CohlcFim Daiabi iefs, Nov. 17, 2003. See a1.w Trieiinial Review Order ¶ 
262 (noting that “naiionally. cable modem scrvice is the most widely used” mass market 
hroadhand service and “the gap betwecn cable modem and ADSL subscribership continues to 
widen”) (ci/iri,q 11igh Speed Scrvicch December 2002 Report (noting that cable modem service is 
provided over iiine mill~on lines, 0 1  approximately 57% of all high-speed Ilnesjj 

Cable modern service. which now w v e \  14.5 millioi~ users, maintains a 64% share of the 

17 



carrier. doininale the large busincss scgnieiit, providing some two-thirds of all Frame and ATM 

vervices.- 371 

While AT&T aigues that ihe BOCh have ncver shown that the 01&M ivle impedes 

cornpelition, see AT&T Coniinentr, 31 28, the effect of the rule is obvious. In the broadband and 

ciiterprise inai.ketr. only the BOCs arc Subject to the burdensome OI&M restriction; their 

comperitors are rrcc to offer the same \crvices, and to capitalize on all the economies that 

iniegrated hi-oadband \ervicc offeis, withoul incurimg the cost5 of redundant personnel and 

syslems. AI a time when tlie Coniniis~ion is encouraging the deploynient of broadband lo serve 

the intciests 01 all consumers acro\s Ihe iiatioii, the OI&M rule imposes unnecessary costs that 

iuc n ’ o . ~  BOCs‘ costs of providing broadband while providing no compensatory bcnefits 

Although BOCs offer coinbiiied packages of services that are as streamlined as possible, 

coii~iimcrs are deprived or the increased efficicncies that could be gained if they could provide 

more l ~ i l l y  iiitegratcd soIulion\. The Commi\sion ha.; recognized that a key objective of the 1996 

Act  as “to give service provider., the rrccdom to debclop a wide array of service packages and 

allow coii~~imcrs IO deet what bcst wil\ lhcir See Non-Accoimtin~ Sqfeguurds Order 

at 2 I9 I S  yI 18 And wxrion 706(a) create? an “:iffirmative obligation” for the FCC to “encourage 

the deploynicnt , . . of advanced t ~ l e ~ o n ~ n i u i i i ~ a t i o i ~ s  capability to all Americans ” 47 U.S.C. § 

157 note. YCI tlie OI&M rewiction works i i i  piecisely the opposite direction. 

AT&T, Woi-IdCom. arid Sprint are the largest providers of both Frame Relay and ATM 
\erviccs; together 111cy control rnoi’c than two-thirds of the nationwide market for these services. 
. S w  LINE Fact Report, at 11-24. 
~- 

appropriately I O  eliminate the uiihuiidling oblig;itions for incumbent LECs’ broadband facilities 
m d  iiew fiber. T r m w d  Review Order 

181 The conimilmeiit to encourage the deployment of broadband services led the Comniisslon 

272-73, 288. 



The long dist;riice carriers also are ~iiiable to do anything but quibble with the sheer 

dollaI coat iiiipo,ed by the OIMM res11 ictions, and their arguments, advanced in the forbearance 

procecdings. are unpcrsuasive The fact remains that Verizon’s long distance affiliate has 

incuri-et1 [BEGIN PROI’RIETAKY] 

Ihc OlXrM rule bciween 199X-20U2, and will iiicur anorhcr [BEGIN PROPRIETARY] 

[END PROPRIETARY] in costs caused by 

IEND PROPRIETARY] from 2003 through 2006 if the restriction 

is not eliminated Src, June 4, 2003 Ex Parte, ai Attach. 4; Verizon Petition for Forbearance, CC 

Dockct No. 96-149. Howard Decl (filed Aug. 5.2002) at 3 1 5  (“Verizon Forbearance 

Pcrition“) Verizon estimates that i f  the Ol&M re5triction were eliminated, i t  could avoid $183 

iiiillion in Ol&M-rclared COSIS ovcr the i lex1 few yearh. See June 4, 2003 Ex Parte, Attach. 3 at 

6. SBC \howccl that i t  iiicurs ;iiinual OIMM costs of $77 million for its data services affiliate 

alone .See SBC Comments, at 2, n.S .  AT&T’< rcliance on Qwest’s statement that i t  has yet to 

incur \nhstantial OIMM costs, .see ATMT Comments, at 28, proves nothing a t  all. It is hardly 

suip~-i\iiig that Qwcst has not ye[ incuried OI&M costs on par with [hose incurred by Verizon 

and SBC. given that i t  was the la\t ILEC to icceive section 271 approval in any of its slates. As 

Qwest pointed out, and ATMT ignored, II wil l undoubtedly incur significant costs due to the 

OIMM re\triction going ~hrward.”’ 

Veii~oii  has already I-cl’urcd all of AT&T.s efforts lo undermine the specdics of 

Vei-iron’\ cos1 showing. For exnrriplc. contrary to AT&T’.; claiin that Verizon assumed the BOC 

would charge 117 affiliate improperly low piicea Tor 01&M services, .see AT&T Comments, at 28, 

n 17, Verizon has shown that the BOC would i n  fact be required to charge the “prevailing market 

“’ See Qwc\t’s Petition for Forbearance. CC Docket No. 96-149, at 6-7 (filed Oct. 3,2003). 
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piicc” \tandard for affiliate timsaclions under section 32.27(c) of the Commission’s rules.40’ 

V e i i ~ o n  al\o has dernonstiared that the Comniission would have adequate assurance that Verizon 

would properly track the costs for Ol&M vxvices i f  sharing were allowed See Oct. 27, 2003 

Vci i ~ o n  Ex Parte at 2 For yeai-Y. Ver imi i  has tracked costs for nonregulated services such as 

inside w r c  mainienance according i o  the cost allocation procedure5 described in its Cost 

Allocation Manual  (“CAM”). which is audired on a biennial basis, and there is no reason why 

co\t rrncktng fo i  OJ&M services would operatc differently. See id. In addition, there IS nothing 

to AI’&T’s claim that Verizon’s e\timates of cost savings are either inaccurate or demonstrate 

rhai the BOCs have excess spare capaciry A h  Verizoii explained, i t  estimated that i t  could save 

about 30 percent of thc wction 272 affiliate’\ workforce cxpenses because the larger local 

exchan@e coinpaiiy, with i t< grcatcr scope of services and customers, could handle the long 

distance nffiliatc’s additional woik wilh fewer additional employees The long distance affiliate 

wnuld otherwise have to retaiii a dcvoted employee or contract with outside vendors for even a 

mininial miount of work Set Id at 3 .  \ee nlso J u n e  4, 2003 Verizon Ex Parte, at Attach. 3 at 3 .  

R u t  in  any cvciit, AT&T clearly could never show -- even I f  all of its arguments were 

acceIitc(I - that the BOCs incur 1 7 0  co\ts i n  complying w i ~ h  the requirement to employ 

ieduridant OIBrM perwnnel mid sy\lems. Even if the cost? Verizon and SBC have demonstrated 

arc ieduced by half  or even inore, the “cost benefit analysis” that the Commission found 

origiiially ju\tiried the re\triciioii now clearly favors i t \  climination. the fact is, no competitive 

benefit.; justify lhese costs at 811. 

~ 

See Letlcr from Ann D. Berkowitz, Pi-oject Manager, Verizon, to Marlene Dortch, gl 

Secreiary, FCC. CC Docker No  96-149, at 2 (filed Oct. 27, 2003) (“Oct. 27, 2003 Verizon Ex 
Pal IC”).  
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CONCLUSION 

For all the reasons set forth above, the Commission should eliminate the OI&M rule. 

Respcctfully submitted, 

Michael E. Glover 
Edwaid Slinkin 
Joacph DiBella 
VERlZON 
1515 N. Cour~hou\e Kd.. Suite 500 
Ailington, VA 22201 
(703) 351-3099 

Lynn R. Charytan 
Polly 6. Smothergill 
WILMER, CUTLER & PlCKERlNG 
2445 M Street, N.W. 
Washington, DC 20037-1420 
(202) 663-6000 

Coirmel /or the Verizon Telephone arid Long 
D i s ~ m c e  Cornpcinies 

December 22. 2003 
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CERTIFICA'IE OF SERVICE 

I ,  Miry Bctli Caswell. do hei.chy ccittfy that true and accurdte copies of the foitgoing, 
COMMENTS OF THE VERIZON T131,EPHONE AND LONG DISTANCE COMPANIES, 
\LCI-C ici.\~ccl 1,) the inethod indicalccl ih i s  22nd day 01' Dcccmber, 2003, upon. 

Mar Icnc H Doi.tch, orig/ i iul  plm I copy of rlrc 
Coii/rd(wriu/ Vrr.croii, 2 copif'.) of rlir Prihlrc 
V(,i-hioir, h liurrd delivery 
oi.rlcc of t.hc Secretary 
Federal  communication^ Coinmicsion 
44s 12'i1 StlCCl, S W  
R o o m  T W A 1 2 5  
Washington. D C 20554 

Coin tni hhionei. Kcvi n 1 Marlin. Ciiii/i&imul 
Vcrsioii 11). l r u i i d  rlclrwry 
Fcdcial Communications Cominission 
43.5 12th Srrcct, S W , Room 8-C302 
Washingon. D C 20554 

Commissionci Jonathan S Adelstein, 

Fcdci al Communicarions Commission 
445 12th Street, S W , Room 8C-302 
Washington, D C 705.54 

~ ~ ~ l i / ~ d ~ ~ l l ~ l ~ ~ /  V(~i~.SiOi l  h)J / l U l l d  de/ i lv r j '  

Janice M .  Myles, 2 copies q/ Corfiderrtial 
Ver.\ioir uiid 2 copies ofrhe Public Ver,cioti, by 
liuiitl delivery 
Federal Communications Commission 
Wii.eline Competition Bureau 
Competition Policy Division 
445 1 2 ' ~  Street, sw 
Room 5-C327 
Washington, D C. 205.54 

Qualex International, Public Ver.wori, by Izurrd 
( l d i l J U ; Y  

The Ponals 
14.5 I 2"' Strect, sw 
Room CY-B402 
Washington, D.C. 205.54 

Commissioner Kathleen Q. Abernathy, 
Corifideirrrul VcJrsion by h i d  delivery 
Federal Communications Commission 
445 12th Street, S.W., Room 8-81 15 
Washington, D.C 20554 

Commissioner Michael J.  Copps, Coiifideritiul 
Ver.,roii by liatid delivery 
Federal Communications Commission 
445 12th Street, S.W , Room %A302 
Washington, D.C 20554 

Mary BeddCaswell 
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